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EDITORIAL NOTES. 
Pik srpuarion respecting the Public Service Railway Company is cer- 
tainly a peculiar one, and one which the Courts wall lave to smooth out, it 
that be possible. Our readers are, probably, thoroughly conversant wach 
the taet Lhe ¢ OMpny, because of the great advances during and since 
the Wari the cost of materials and rises im wages has been unable to keep 
its stock and roadbed in proper repair or to carn any dividends upon il 
stock, which is held by hundreds of private persons throughout the Staie 
and by banks, ete. On the contrary itis running behind more and more 
Thi yilneys are another and great cause for the accumulating deticit. The 
ordinary pre wat fare of five cent had to be merenased to seven cent 
but thas lin proved msutlicient to cover the loss The Board ot Public 
Utilities, when appealed to for an imerease to a ten cent fare turned the 
proposiiion down. Rather than fight this latter determination im the State 


1 


Courts the ( onipany has gone mito the United States Court under. the 
bankruptey law, which provides in Sec. 266, that, 1f of the opinion that 
irreparable loss or damage would result to a complainant unless a tem 


porary restramimyg order is granted, any Justice of the Supreme Court, or 
any Circuit or District Judge, may grant a temporary restraming order 
agamst the cnforcement, operation or execution of any statute of a State 
by re tramine the action of any ohieer of such State in the entorcemen: 
or execution of such statute, or in the enforcement or execution of an 
order made by an administrative Board or Commission acting under and 
pursuant to the statutes of such State, pending hearing upon action tor 


interlocutory injunction before three Judges, one of whom must be a Jus 
tice of the Supreme Court or a Circuit Judge. Appleation was mad 
Judge Rellstab, of Trenton, U.S. District Court Judge, who eave the re 


straining order upon the Utilities’ Board (wl ose final order 
seven cent fare with a two cent charge for a transfer), and 
Judges were to have heard the application for an interlocutory injunction 
during August. Before this issue goes to press there may be a decision on 
that application. As the matter will be vigorously contested and the U.S. 
Court will somehow deal with the subject. we cannot comment turther 
upon it. Yet, independent of Court proceedings, we are not sure but tha’ 
the suggestion which has been made im some quarters that the next legis- 
lature better abrogate all laws giving the Utilties’ Board the power to tix 
rates for trolley and jitney service may be werth considering This. of 
course, would allow the Public Service Company to charge ten cents it it 
saw fit and to run the risk of jitney competition at tive cents, but it would 








° 
= 


58 THE NEW JERSEY LAW JOURNAL 
clear the skies of a contention that is an ugly one disturbing trolley com- 
panies and the public and the Utilities’ Board. In Connecticut and, we 
believe, in Massachusetts and various other States a ten cent fare comes in 
competition with jitneys, but trolley service is maintained without continu- 
ing losses. If that be necessary the Public Service, or any other similar 
Company, should somehow be enabled to try the same charge. We have 
never been able to see why there should be such a determined opposilion to 
aten cent fare, if that be necessary under present conditions. ft is a large 
sum fora very short ride, but a small one for a long ride, and, without a 
zoning system, which is also unpopular, the average seems not unfair. 
The general public is, doubtless, mixed mi its opinion upon the subject, but 
Is this not owing to the prejudice agamst corporations, which are sup- 
posed to “do” the public whenever thr \ have a chance? 

In connection with this subject we publish in tull in this issue reports 
In two of the cases relating to trolley charges as filed by the Board ot 
Public Utilities. From want of space we have to omit the tuller and 
| »viven on July 14 in an &t-page 


Immensely long report of this body al 
pamphiet. 


The prize tight in Jersey City some time ago, in which millions of 
dollars changed hands (and not all ot it in America, as bets were made 


upon it in France and elsewhere) has properly called the attention of all 


citizens of New Jersey to the question of further permitting our State to 


be seandalized in this w ay. Shall the next Legislature not repeal the 
statute permitting prize fights under the guise of boxing contests? We are 
certain it would be in the iterest of the public good. As was well expressed 
ina brich newspaper article by Bishop Lines of Newark—a man who never 
rushes into print, but who always speaks and writes soberly and sanely : 


‘What New York would not permit was dumped upon us here im New 
Jersey and self-respecting New Jersey men ought to denounce tt... . 
Ata time when there is so much anxiety concerning employment and the 


necessity of economy and the careful use of money, it would seem as if the 


iste on prize lighters and greedy speculators of one or two millions ot 
dollars would be resented. The brutal instinets of men are finding expre 
sion, and in ways which we thought were outgrown. The challenge ought 


to be accepted, especially by the churches and all right-minded men and 
vomen in the contention tor decency, good morals and good manner 


Sometime m fune Judee MeCarthy declared from the Bench that 
the Prosecutor's office ought to take netion avamst the Sherif of Pludson 
ounty and his tellow jury commissioner if they continue to draw men 
en the jury panels who are unlit or otherwise ineligible for jury duty. 
fle said: “Tf the commissioners fail in dome their duty, they are guilty 
of nonfeasance in office and should be proseeuted. 1 here are men on the 
jury panel who have been convicted of crime, others who have been indict 
ed and others over age, a. well as others who have served within a year 
and can not be called until atter a year. This must stop. Supreme Court 
Justice Swayze has spoken of the evil to the grand jury and this court is 
getting weary of calling it to public attention.” We have seen no refer- 
ence to thie matter ine e. lout it | a ubjeet 0 Wnportant to the interest . of 
justice that future action by these commissioners will certainly be awaited 
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with interest by the public, not only im lludson but in other counties where 
jury panels are not of the sort intended by the laws of the State. 


A case of more than passing interest was recently decided by Vice- 
Chancellor Koster. It concerned the execution and probate of a will. One 
Charles A. Seymour, an assistant secretary of the Metropolitan Trust 
Company of New Yorl City, died in. November last, leavine a will with 
all the customary formalities. When offered for probate in Ocean county, 
this State, the witnesses, a man and lis wife, stated under oath that the 
testator did not sign the will in their presence; did not acknowledge the 
ignature to have been written by him; did not publish or declare the 
paper to be In will: that the will bore the testator’ nature when they 
witnessed it at the request of Mrs. Seymour, and that the testator did 
nothing and said nothing respecting the execution of the paper, or on the 
ubject ola wall 

Judge Jettrey, holding the ¢ Irphans’ Court, expressed disbelief in this 
evidence and admitted the wall to probate, (i) appeal to the Prerogative 
Court the Viee-Chaneellor, acting as Vicee-Ordimary, came to the same 
conclusion, 

Commenting on the testimony of the two witnesses the Vice-( rdinary 
aid that both stated that their testimony was not the result of poor mem 
ories or faulty recollection of the circumstances aitending the execution 
of the wall; that at was their “positive and absolutely unqualified state 
ments of what took place when they witnessed the will. And if their evi- 
dence was as positive and unqualified in all other respects it would cause 
great doubt regarding the validity of the instrument.” As matters making 
for doubt as to the correctness of the testimony of the witnesses he calls 
attention to the circumstance that about four years after the execution of 
the will a lasting estrangement between them and Mr. and Mrs. Seymour 
came to pass, and that neither witness was able to recall a single “imeident, 
remark or statement made by either Mr. or Mrs. Seymour on that ocea 
ion beyond the request made by Mrs. Seymour that they witness a wall. 
In the present situation, there is presented the alternative of accepting 
as true the statements certilied to by the subscribing witnesses in the attes 
tation clause when the paper was exccuted, and at a time when their rela 
tions with the testator and Mrs. Seymour were friendly and intimate, or of 
accepting their present version of the transaction, made years after the 
event, from necessarily vague and imperfect recollections and colored by 
their animosity toward the testator and his widow and beneficiary. With 
out characterizmg their present testimony, | deem it sufficient to say that 
I believe they told the truth in the attestation clause, and that their present 
testimony is neither sufficiently clear nor convineme to overcome the effect 
of the statement they then made.” 


Referring to the preceding note and decision we cannot help putting 
the inquiry as to how many persons of the average type and average mem- 
ory are able after some years to definitely state what occurred when they 
witnessed a will? Usually, certainly often, two handy persons are sud 
denly called into a room to witness a will or codicil ‘They have not been 
accustomed to the situation; they do not know just what the law requires 
of them or of the testator. The lawyer, if there be one, reads the attesta- 
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tion clause and asks if they assent that it is true. [tis true and they assent. 
They go out as they came in and the matter passes from their mind. It 
may be ten years later when they are, or the survivor is, called upon to 
detail the facts of the subscription to the will in their presence and of the 
ovher matters included in the attestation clause. Certainly there must be 
more convincing evidence to the contrary before such doubt is thrown 
upon the hazy memory of the witnesses as to warrant a negative finding 
upon an attestation clause. 


As many lawyers know, the American Bar Association as long ago as 
188 called upon the Governors of the various States to appoint delegates 
toa “Conference to Promote Unitorm Legislation” in the States. After 
some years the Conference began its task. It took time, but now most 
of the States have a Unitorm Negotiable Instruments Act, and other stat- 
utes along the list of suggested uniformity of legislation. The latest drafts 


of statutes are: A) Unitorm Incorporation Act; Uniform Fiduciaries 
\et: Uniform Declaratory Judgments Act; Uniform Mortgage Act; and 
Uniform Aviary Act. The great importance of these subjects cannot be 


overestimated, and if within a tew years most of the States can adopt 
them, supposing the drafts of these Acts to be as perfect as may be, a large 
step forward wall have been made in legal practice. 


he choice of ex-President Taft for Chief Justice of the United 

States to succeed the late Chief Justice White has been met everywhere 

with appreciative praise. There are good sound reasons for this. Mr. 

Tatt is well-equipped by legal learning and experience, by judicial careful- 

Lupright honesty, tor the position. He has already been sworn 

in and will preside over the United States Supreme Court when it con- 
ec () ET 


We have great confidence in the opinions of Mr. Frank P. Jess, re- 


cently President of the State Board of Taxes and Assessment, who is on 
nted to investigate tax conditions throughout the State 

tha reporting to the Legislature a bill to correct what 1s bad in 
the: IX ntly he made an address which was published in the June 
[ rnal, in the course of which he said there was an unjust ap- 


of taxation, and that municipal expenditures 
He held that municipal control of expenditures was 


1 


present Very lefective, saving “In other words the cost of govern- 
| oY } 


r | whatever rate is required to produce 
the property from which the revenue is to be raised. 

policy of first ascertaining the income and then 

ly is wholly disregarded in municipal 

financing ' k upon expenditures is the undefined and legally 
unrestricted limit of ‘what the traffic will bear.’ And the traffic is begin- 
ning to show signs of suffering from the strain.” We believe Mr. Jess 
favors a State income tax on a sliding scale of from one to six per cent., 
to be apportioned among the municipalities, so as to materially assist in a 
reduction in the amount of direct taxation by the municipalities, but we 


fee] certain this will meet popular approval. 
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Next Fall the voters of New York State will accept or reject this pro- 
posed Constitutional Amendment, the concurrent resolution for the sub- 
mission of which to the people has been passed by two Legislatures : 

“Notwithstanding the foregoing provisions, after Jan. 1, 1g22, no per- 
son shall become entitled to vote by attaining majority, by naturalization 
or otherwise, unle: uch person is also able, except for physical disabil- 
ity, to read and write English; and suitable laws shall be passed by the 
Legislature to enforce this provision.” 


Now and then the faith curists get before the Courts. The Watson 
case in New Jersey in tgog was a noted one at the time, but various equally 
Important ones keep coming up m other States. The best statement we 


have recently seen ina law periodical, giving the real and solid ground on 
which the Courts have generally held that persons who fail to call m any 
physician to attend the serious and eventually fatal illness of a member of 
the family are guilty of criminal lability, appears in “Law Notes” for 
May, under the tithe “Faith Cures and the Law.” We quote one portion 
of it only : 

“The question therefore resolves itself, as does any other exercise of 
the police power, into one of fact, viz., whether the requirement ol medi- 
cal attendance is one reasonably calculated to preserve the public health 
Like every simular question in a republic it can be determined in but one 
way, by the majority opinion currently prevailing. ‘The majority, the 
overwhelming majority, of people in the United States now believe that 
medicine aids in the cure of disease, and that medical precautions do much 
to check the spread of contagion. The same majority almost in their en- 
tirety now believe that prayer or faith are wholly inadequate to that end. 
While that opinion obtains, itis right and inevitable that the Taw should 
be as it now ts. There are certain mahenable rights of the individual on 
which the majority should never, ina well governed country, be permitted 
to trench. But those rights end at the point where the satety of another, 
particularly of one not sar juris, is affected. In regulating t] 
rights which are not inahenable, cach generation must do the best it can, 
and is not open to censure though the wisdom of future generations brings 
to light a better method. It may be that cating is unnecessary, a mere 
habit transmitted from the ignorant past. and that future generations will 
draw their nutriment from the atmosphere, but no father should be al- 
lowed now to starve his children on any such theory. Conscience or sin- 
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cerity has nothing to do with it; the right of a parent ‘to choose what he 
conscientiously believes to be the best for his child, docs not warrant him 
in flying in the face of public opinion by denying the child food, education 
or medical attendance. The contention that the requirement of medic 
aid for children is in violation of the constitution as unreasonable and be- 
yond the scope of the police power seems therefore so unsound as to 
make it idle to cite authorities. What reculations do subserve thr public 
welfare must be determined by the majority opinion of the times. Tt an 
ancient error on this score has been exploded by advancing knowledge, the 
determination of that fact is not a judicial question. Police measures are 
established in view of existing beliefs as to what serves the public welfare: 
to those who deem the belief unfounded but one remedy is open, that ts, 
to bring a majority to their way of thinking. Any other view would deny 
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the right of government by the majority. If the great majority of the 
citizens of the United States were Christian Scientists, is there any doubt 
that they would require parents to resort to their method of cure and that 
the Courts would hold to be guilty of manslaughter a parent whose child 
died under the ministrations of a physician, the aid of a ‘healer’ being re- 
fused? Asa matter of fact, once it is admitted that the prevailing popular 
view ts that the aid of a physician is helpful in sickness, the question 
whether that beliet 1s well founded is one of science and not of law.” 


An error occurred in our last issue, giving the date of the address by 


Mr. Henry W. Taft as July 17, tg2t. It should have read June 18. 


FREE SPEECH AND FREE ASSEMBLAGE. 


[ Novi In the August Law Journal we published the fine address by Mr 
Henry W. Tait, one of the leaders of the New York Bar, on “Freedom of Speech 
and the Espionage Act.” It may now interest many to read the following, which 1 
the major part of an address delivered before the New Jersey State Gar Associa- 
tion on June 12, 1920, by Judge Joseph Butfington, of Pittsburg, Pa.—Eprror}. 


Of the many things in the public thought, it seemed to me that a 
brief talk about free assemblage and free spcer h would be time ly in hieht 
of the late industrial troubles at our end of Pennsylvania, which affected 
the nation’s supply of those basic needs of coal and steel. 

During these troubles of Jast summer and fall, possibly some of 
you wv ho only Saw things at long range feared there was a dental of free as 
semblage and free speech in our dealing with the situation out there. I 
am here to meet and combat any such fear. [am here to say what was 
done out in that region was done in aceord with the basic principles of law 
and order and with the rights of individuals to free speech and free a 
emblage. The maintenance of law and order needs no apologies. — It 
necds simply a statement of the facts and an understanding of the local 
situation, 

I have no thought of entering into a discusston of the merits or de- 
merits of our industrial troubles. That is a matter which, to my mind, 
does not enter into the question of the basic, fundamental duty of the 
State, a duty which it can never shirk, side-track or pus yfoot, the abso- 
lute mintenance of public law, public order, public peace. 

Now, gentlemen, we Pennsylvania people are a law and order people. 
We have no trouble about law and order if people from other States 
let us alone. And the rank and file of Pennsylvania have been getting 
along pretty well when they let us alone. The trouble is you people out 
ide don’t always realize how well we have been getting along. Now, 
of course, there are some of us who have not automobile jobs. | belong 
to that class, for a Federal Judge who has an automobile would come 
pretty near subjecting himself to an investigation. But there is the miner 
who is supposed to be the victim of the capitalist. He has not had the sad 
lot you may picture. ‘There ts a small mine [| have in mind. A hundred 
or more miners are coooloyed in that mine. Thirty of them have automo 
biles, and they are not confined to “Hfenry Fords.” [may say to you that 
in the great steel strike a man’s sister appealed to me to get her brother, 
who had struck back to work. [ was busy with court work. [ couldn't 
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see him during the daytime. and [T said, “Tt it is not imposing on your 
¢ brother [ wish he would come out to my house in the evening, but | hate 
to have him come all that distance with the lone car ride?’ She said, “Oh, 
that don’t matter; he can come over in his automobile.’ And | found 
out, when he came to talk to me the whole evening, he not only had an 
automobile, but his wages were $15.00 per day | speak of these things 
not as gomy te the merits or demerit ot thre ait nt), but oily to let 
you know a few things that may make you feel a little happier when you 
burn your coal and let you know that not all your coal bill when you pay 
It goes to coal baron 

Now, this question of law and order and industrial disturbances, and 
the right of free assemblage and free speech, came to me im a somewhat 
q personal way Purine the preceding year one of the Justices of the Su 
| preme Court of Pennsylvania had his house dvnamited in the City of Plul- 
adelphia In may own end of the State, Judee Thomson, United States 
District Judec, a man of the mildest kind, with most patient, most tender 
regard for the rights of everybody, who would never oppress any, was 
chosen as a victim. Tis house was mistaken for that of his netehbor, and 
his newehbor’s house had the front blown out of a by dynamite. So when 
these troubles came up last fall PE felt that, as senor member of the judicial 
family, it was my duty to be at home, and if any disturbance growing out 
of if came ito the lederal (Court, it was my business to be at the wheel, 
That led me, gentlemen, to look in a preliminary way into the question 
of free assemblave and free speech, and as ithe days went on I found that 
those controversies did not find their way into the Federal Courts, much 
to my surprise, although there were plenty of non-residents of Pennsy! 
vania who could by reason of their non-residence have had access to the 
Federal Courts. - soon found the reason, for when [T came to examine 
into the fundamentals of the rieht of free speech and free assemblage, 
I found it was not a Federal right at all, but was wholly a Pennsylvania 
right, conferred by the Pennsylvania Constitution. - found, to my sur 
prise, what Tsay here, that | am here to-day in this presence, this assem- 
blave of Jerseymen, on Jersey soil and exereising the right of free speech 
and free assemblace, not beenuse Lamia eitizen of the United States, not 
because Tama citizen of Pennsyvivania, but because you are meeting here 
and giving me that privilege under the laws of the State of New Jersey. 
My speech here, my free speech before this free assemblage, [ am exer- 
cising under the law and order system of New Jersey. 

So that when a man comes to me with blatant talk about exercising 
his constitutional American right of free speech, or lis inalienable right 
as a citizen of the United States, to say what he pleases and where he 
t pleases, Tam not misled by that. My right to free assemblage and free 

speech comes to me on Pennsylvania soi as a Pennsylvanian, and was a 
right that existed before the Constitution of the United States was made. 
True, it was conserved by the United States agreeing not to abridge 
“Congress shall make no law 2...) abridging the freedom of speech 
; or the right of the people peaceably to assemble, and to petition 
the Government for a redress of grievances,” for that negative action 1s 
the scope of Federal undertaking. But the right has its basis or founda- 
tion and enjoyment under the constitution of my own State, just as you 
are enjoying your New Jersey right here, and when [ come in to speak 
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here, I come bowing to the omnipotent law and order of the sovereign 
State of New Jersey, and the right of New Jersey to so conirol my free 
speech and free assemblage as shall not interfere with New Jersey law 
and order. 

1 found—and you will see it when you go home and look over these 
things—men of New Jersey, there never was a time in the history 
of things when we had more need to study, to ponder, to think and to pray 
over the fundamentals of Government than now. If you go into it deeply 
you will see where this “constitutional right of free speceh and tree as- 
semblage” came from, you will find the limit of guarantee in the Const 
tution of the United States was to prevent the Congress of the United 
States from abridging the right of free speech and tree assemblage. Ta 
other words, when our National Constitution was formed, the right of 
free speech and free assemblage was something which existed beforehand 
by virtue of State Constitution It came from the Sovereign States that 
were in existence at the time of the forming of our Federal Constitution, 
and in the nature of things you can see how that was the case. 

If you turn back to the Declaration of Independence, you will tind 
that among the twenty-eight or so things which a dictatorial Ning was 
personally charged as a person in that document with, as violative of our 
rights as British subjects, one of them was King George’s violation of the 
right of assemblage. It was that right of free assemblage and free speech 
that was denied us here as British subjects, and as citizens of these ditfer 
ent colomes, that King George had arbitrarily interfered with, by his 
orders made on the other side of the Atlantic. And for this violation of 
our right of free speech and free assemblage, enforced by soldiers here im 
America, there was no remedy except that of traveling three thousand 
mules across the sea. And so it came about that the control of free speech 
and tree meeting, the Constitution of Pennsylvania and the Constitution 
of N¢ W Jersey afterward ve ted in the eOmricers ot law and order here at 
home and in officers whom the voters of any locality would change by bal- 
lot if they were thought to improperly forbid free assemblage or free 
speech. A remedy at home and by ballot was provided if the right was 
wrongfully withheld. And it was that denial by hing George, over the 
SCALS, of free pec I and a enmibla i the nivhit at the people lo p' aceably 
assemble to discuss steps of the Government or questions that concerned 
them, that right that was forbidden by arbitrary action, by military action, 
by governing action on the part of King George from the other side of the 
Atlantic, that formed the basis of Mian of those yearnings for liberty in 
free speech and free assemblage that were born in this country, because 
we hadn’t the liberty of regulating our own administration of law and 
order here by our own elected government officers. But that King George 
denial of free speech is a wholly different denial of free assemblage and 
free speech from that which is denied me within the borders of the State 
of Pennsylvania under certain circumstances which the State of Pennsyl 
vania by its officers may in times of stress and strain exercise. \When they 
deny my right unjustly, the remedy is in my own hand to change, by the 
ballot, that law, those officers, their personnel, if my liberty has been im- 
paired. And in the final analysis, it is precisely that right of free speech 
and free assemblaye that by the laws of my State is entrusted to, and the 
responsibility therefore is cast upon the Mayors, Councils, Burgesses and 
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+ Judges of my State. And when Mr. loster, from the State of Massachu- 
setts, or anyone associated with him, comes into Pennsylvania and speaks 


of his right of free speech and free assemblage as a national right, the 
State of Pennsylvania says, “No, it is not a national right, but you come 
here bowing to the laws of Pennsylvania’—yjust as | do to-day in New 
Jersey when [am here and now exercising my right of free speech and 
free assemblage. Is there any escape from that? Mr. Foster and I are 
neither of us citizens of the State where we seek to speak or gather, and if 
we gather or speak, we must speak under the control of law and order ia 
Pennsylvania in his case, and New Jersey in mine. 

Now, what has the State of Pennsylvania done in that regard? We 
of Pennsylvania had the light of that lamp of which Daniel Webster said, 
“T know of no lamp by which my feet may be more safely guided than by 
the lamp of experience.” We have had violations of law and order and 
the result of mob rule in our State, and, gentlemen, we of Pittsburgh have 
seen our city take thirty-seven years paying riot bond losses caused by the 
failure of Pittsburgh officials, in the industrial troubles of 1877, to forbid 
the use of free speech and free assemblage when the assertion of that right 
was dangerous. And, gentlemen of New Jersey, the law and order officers 
of our Pennsylvania cities, boroughs and counties did not and do not 
propose that we shall be subjected to that thing again as we have in the 
past, and have another generation paying riot bonds tor riot losses. 

When we come into the sphere of the natural world, there is nothing 
that strikes a thoughtful man so much as that, underlying all the fats of 
creation, is the eternal, basic principle of law and order. If 1 take my 
hand and hold it on high, it will come down (unless [ sustain it) by 
the law of gravity. If 1] open my eyes and look out, | know, by the law 
ot optics, that before me | will see what is before me. If | take any of the 
natural creations—the sand on the seashore, the ore in the mine, the air 
I breathe, the water | drink, | know that every one of those fundamen- 
tals of nature have impressed upon then law and order. And human lite 
could not exist unless those unchangeable, undeviating, impartial laws of 
law and order in ereated things were the dependable basis on which all 
things depend. ‘Truly, it has been said order is Heaven's first law. Flow, 
wonderful, unswerving and dependable this law and order creation 1s! 
It has been one of the great intellectual pleasures of my lite to be drawn, 
in these last thirty years, in close connection, through patent cases, with 
the underlying and immutable principles of nature. | have often thought 
as | sat and saw these great captains of industry —l¢dison, Marcom, West- 
inghouse— as they displayed what they opened up out of the book ot 
d nature, that the great Creator must, as he saw the development of these 
great captains’ work, have had the same fecling a parent has when his 
child looks up into his face in the pleasure of some new toy he has discov- 
ered, and said to Himself, “Edison, Marcom, you are simply turning over 
the leaves of the Book of Nature that years ago the Creator wrote, and 
you have just opened up and found that law, that order which was im the 
bosom and mind of the Creator when he created the wonders of sound, 
air, electricity and the like, which you, my child, have just found.” And it 
is the continuance of those underlying principles of law and order on 
which human life depends. If the law and order of the natural world 
were changed for twenty-four hours, this world would be a Sahara, just 
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as Without law and order the social world has made a Sahara of Russia 
and a chaos of Siberia. So as law and order are the condition on which 
natural creation and natural existence depend, so law and order are the 


inseparable conditions on which civic lite, states, government, are bey! 


tomed, \nd so it come fO pass that the fallible, but still workable hypo 
thesis of law and order, enforced by human mind and human instruments, 
is the basis and foundation of life, Iberty and the pursuit of hiappiness. 
\nd when you begin to undermine, when you begin to parley, when you 


nsetthne of things, the undermining thes, when 


be Yin to tre ith the u 
you tamper with ew and on ler, gentlemen, you are sirikine na matel: beside 
a combustible mass bhere is neo treatment, no dealime wait! thst 
tute for law and order, save one, and that one is not to treat with it at all. 
whut lo . hie le \ ot Poeun vivian LV mt reeard le thi (jules 
tion of Jaw and order? It has established our peace officers, m has made 
them clective by the people Phe people can change them at wall, bui 
While they are the peace officers of those municipalities our statute 
Mipose upon them the duty ot mamtamme Taw and order, and the law 
says, “Lt you don't do i, if you don’t mamtain law and order, 1 you sutter 
emblage that may iead to violations of law and order, your county 
} ] |) bil tor the dan e that come from Wiolb ol, arso 
destruction of property.” Our statutes justly hold that the injured citizen 
] tterward | tVe MONEY dan ALCS from threat COMMNMUDIEY agaist which 
t! COMM I tailed to prot t him 
\nd just here | want to say to you Jersev officers of law, by way of 
parenthesis, that i | remember rightly, you have among your laws a sim 
Har ute, one that makes your counties or cities responsible tor riot 
lk es: lat ou andl Vour peace Ofhecr fail to maintain law and ordei 
pecch rd tre emblage run ite riot and destruction, you 
may find this statute penalty will create for you a riot bond truitage that 
11 HW take you and your children to pay. A word to the wise is: suth 
cient ! Lyut on the unw1 ce 4 whole bool: COC for naueht 
Ni In the riots of 1877 in Pittsburgh—many of you older men re 
member them, the younver men here won't know about mt but m the riot 


i877 in Pittsburgh we had, as I say, an object-lesson in this free speech 
Pree embline hivtter Whether the railroad Wiel) ol those diav- 


were Justified or not, whatever were the rights or wrones of that situation 


miy purpose to here disen [only say that when a vreat rail 

road strike came, the tact that we had in the city of Pittsburgh at that 
time a Mavor who had a ftishing-worm for a backbone, if he even had thar 
much of vertebrate attachment, and we bad a Sheriff of the same cal 
bre, and they failed to control the situation, they allowed crowds to gather 
mo osmall gatherings to grow into uncontrollable mobs, with the 
result that law and order disappeared into mob control. “The original pur 
pose ts forgotten in the mass of men who delight in misrule and mob 
control and who came there, and for days and days that city was given 


over to pillage, arson, destruction, until after while the people themselves 
became their own leaders, as always is the case when leaders haven't, to 
phrase of the day, the “guts” to stand up for law and 
order. For you can depend upon it, that there comes a time when Amer- 
leanism and Americanism is but law and order spelled with other lei 


ters—-will under provocation assert itself, and so our people rose up and 
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put their nivghty hand down and stopped it; and after it was done and 
the mob had melted away, a little five-lme statute of Pennsylvania rose 
up and placed the re ponsibility for this debauch of riot on the ¢ OULILY 
of Allegheny, and for thirty-seven years we have been paying off million 
of dollars of riot bond The men who created the riots lave eone. but 
the fruitage of what they did remains in seven nullions ef bonds (princi 
pal and miterest) which have been added to the rents, taxes and added 
high cost of ving. And we made up our niands that, having burned our 
fingers once in riot, we weren't gomy to be burned another time by an 
assemblage m times of stress and stram and intense class antagonism. We 


would run ne risk of riot we would permit no assemblages of any kind 
where any kind of an assemblage might swell imto riot proportions: we 
would stamp tuture disorder out by not allowine anything to be done 


Which muavht lead to present disorder we had learned that nots had come 


from small assemblages, and we ran no risks, by torbidding any assem 
blages in danever zones when mtense feclne was mi the air in those zone 
We acted ol) thie porinie Iple the Wi = pcace oOleer lic i] the war excnhe 
ment forbade German opera, not because it was wrong, but because with 
Our hot blooded (1) Docu Ix from overseas, German Opera Was a lan: Cros 
amusement to launch. Gentlemen, one big number ten foot can crush 


out all the sulphur matches in the world at the start, but all the mum 

ten feet m creation can't stop that a half an hour later. And we of Pitt 

burgh had had the great conflagration; we had that, and when this thine 
came alone we took our situation as it was, gentlemen, Ilere, seattered 
all around our city are isolated boroughs, places that could not atford 
complete police protection to themselves i ever lawlessne COL a toot 
Ing. ‘These boroughs had their nulls and factories where a can of dyna 


mate and a sulphur mateh night burden milhons of men with future rio 
honds; these municipalities had law-abiding burgesses and constables who 
dealt with this situation as a practical proposition. Tlow did they pro- 
pose to deal with i? Why, they simply took common-sense precaution, 
aying, “bor the time bemg you can’t exereise your right of free speech 
and assemblage when vou come ito what we constitute “zone areas’ or 
‘danger zones’, and they simply said to you and to me, “We don’t care 
What vou are going to talk about; we don't care whether you are going 
to hold a praver meeting or a labor meeting. Whether 11s a strike-breal 
ers or strike-makers gvatherme don’t concern us. There is somethme bie- 
eer than assemblaces durime this time, and that is law and order, sive 
feel that it is conducive to law and order not to run the risk of having 
more than three men or women gather together at any pomt and form as 
a gatherme center for a possible riot.’ And that is the whole principle 
involved. ‘That is what the peace officers of Pennsylvania did. Were 
these guardians of law and order right, or were they wrong? What 
would you have done if you had been a peace officer, if you had been a 
Sheriff or Mayor? 

Po was gome to Court in Philadelphia last fall. There were three or 
four thousand boys of the University of Pennsylvania coming marching 
down the street to speed their team off to a football game. Vhey had a 
band at ther head. - stopped right there im front of the publie building 
to watch them. ‘The trathe police had a zone for the passage ot vehicles 
and another zone for these boys to walk m, but one of those foolish boys 
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picked up one of the markers that belonged to the City and marched off 
with it, and then a policeman—we don’t have always wise men in admin- 
istering the law—grabbed hold of one of those boys who was in the wrong 
zone. ‘The policeman didn’t use horse sense, and quick as a flash, from 
those educated boys, came out the ery, “Mob him! Do him up!” I stood 
there. The policeman ordered the procession to “Move on!” and level 
headed student leaders tried to keep those boys going, but there came an 
instant then and there when those boys hesiti ited, stop ped, and were ready 
to rush on the policeman, might have degenerated into a mob and dis- 
graced their university. You could see it, you could feel it in the air, and 
[ said to the policeman, “Stand to it. You are doing right. Keep them 
moving.” And he turned to me and said, “You move on yourself,” and I 
moved on. L recognized the fact that he was right, that | was uncon- 
sciously, by myself stopping, possibly jeopardizing the safety of that crowd 
of boys there and aiding to create and swell a riot, and [| moved on. And 
I don’t feel, gentlemen, that my right of free assemblage or free speech 
was interfered with by that policeman who presented the law and told me 
to move on. 


BIER v. DIRECTOR GENERAL OF RAILROADS. 


(First District Court of Jersey City, May 10, 1921). 
Ratlroad Transportation—Shipment of Flour—Shortage—Bill of Lading as Evidence 
of Delivery of Full Ouanttty. 

Case of Joseph Bier, trading as Old Jersey Baking Co., Plaintiff, 
avainst James C, Davis, Director General of Railroads, as “Agent, Detend- 
ant. 

Messrs. Heyman & Heyman for Plaintiff. 

Messrs. Wall, Haight, Carey & Hartpence, and Mr. Eugene N. Vred- 
enburgh for Defendant. 

The tacts of the above-entitled case, which was tried before Judge 
Charles L.. Carrick, without a jury, in the First District Court of Jersey 
City, N. J., during February, 1921, are stated to be as follows: 

There was consigned to plaintiff at Hloboken, N. J., from a mill in the 
West, a shipment contamimeg a certain number of bags of flour. Upon 
arrival at destination, the car was unloaded by a truckman employed by 
——— and the bags checked out of the car by an employé of the carrier. 
50 less bags of flour were checked out of the car than were stated in the 
bili of lading to have been received by the Railroad Company at point of 
origin, and a notation to that effect was made on the delivery ship and 
rie d by a agvent of the delive ring carrie fT. 

The theory upon which plaintiffs attorneys tried the case was to 
prove delivery of the flour to the initial carrier at point of origin in good 
ondition, and delivery by the terminal carrier to the consigned in dam- 
aged condition, 1. €., 50 bags short. In order to prove delivery to the initial 
carrier plaintiff offered im evidence the bill of lading covering the ship- 
ment, which bill of lading had been received at the bank representing the 
econsignor, with a sight draft attached, and with an order to deliver goods 
to plaintiff, upon payment of the draft. Plaintiff paid the draft and pre- 
ented the bill of lading to the New York Central Railroad Company, 
which thereupon delivered the car to him. Plaintiffs attorneys argued 
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that this was sufficient proof of authenticity of the bill of lading and that 
upon these facts it should be accepted in evidence. 

Attorneys for defendant argued that the bill of lading might be ad- 
mitted in evidence upon the proof submitted in its character as a contract 
of transportation, but should not be admitted in its character as a receipt 
for the goods stated thereon to have been received. The reason for this 
was that the bill of lading had been issued by a different Railroad Com- 
pany from the delivering carrier, which was the only defendant to the suit, 
and therefore was evidential, in its character as a receipt, only against 
the particular carrier that issued it, in this case the Railroad Company in 
the west. A bill of lading, in its character as a receipt, created a rebuttable 
presumption against the issuing carrier that the goods thereon listed were 
actually received by it. But this cannot operate to create a similar pre- 
sumption against a connecting carrier, because a presumption cannot be 
based upon a presumption, but only on a fact. 

[The Judge, upon consideration, ruled im favor of defendant, as 
appears by the written decision which follows. Plaintiff must now prove 
by deposition that the said goods were actually delivered to the initial car- 
rier, and, upon proof of this as a fact, and not as a presumption, the pre- 
sumption would arise that the goods were received in like condition by the 
connecting carriers.—[piTor ]. 


MEMORANDUM OF DECISION. 


CARRICK, J.: I think the judgment should be opened and a new 
trial granted. Contrary to my impression at the trial, | find no authority 
holding that the bill of lading issued by the initial carrier is evidential, s 
far as its feature as a receipt is concerned, against . terminal carrier, 
with the exception of the case in Hlinois (Gallagher v. Grand Trunk Wes- 
tern R. Co., 207 Ill. Ap. 316) cited on the plaintiff's brief. | have exam- 
ined the report. No authorities are cited in support of the proposition, 
and the opinion is published as an abstract. On the other hand, the cases 
of Texas & Pacific Ry. Co. v. Kelly, 74 S.W. R. 343, and of Smith v. 
Southern Ry. Co., 71 S.1e. R. g&g, cited by defendant, hold directly that in 
the absence of a showing that the relation between the carriers is that of 
partners, the receipt of the initial carrier, as expressed in the bill of lad- 
ing, is not evidential against the terminal carrier. 

This latter view would seem to be consistent with general principles 
In the absence of any controlling authority in our own jurisdiction, it 
should, I think, be adopted. To charge the defendant with any specific 
number of bags of flour greater than was found by the plaintiff when he 
opened the car to unload it, there will have to be evidence, by deposition 
or otherwise, of the number of bags which were loaded into the car when 
it was sealed up in Minneapolis. 

That a broker was the procuring cause for a sale of real estate is 
held in the Connecticut case of Rosenfield v. Wall, tog Atl. 409, annotated 
ing A.L.R. 1189, not to be shown by the fact that he introduced the pur- 
chaser to the owner, who, at a subsequent time, sold the property to such 
purchaser at a price in advance of that offered when the broker presented 
him. 
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IN RE MYERS, ETC. 4 


(Itissex Common Pleas, July, boob) 
f Convicted | labcas Corpus —lneonstitutional if Sec. 160 
} , J ! 
Crimanal Procedure Hcl, 


Inthe matter of Willie Myers; also of Anthony A. Melhenmna. 
Mr. William Ross Strickland for Myers 


Miss Trene R. OY Crowley for MeWwennea. 


! \ \ . } a 
Ni Jo i} \ berul ] ‘ \ ti) Prosccutor, 
PLANNIG, Ne | C3 come before me on lal aorpu 
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( r ‘ } 1 tion he shall, in MitiOm tO 
' 1 ] 
ured to serve on e number of remitted 
ha oy No such requirement is maposed on person 
‘ ] 1 
! l te other Hittion except the partireulias 
| hich their torn Cl le erved., 
1 
i cllhect rea oO Classe Qt poust colle dey who have 
1 
i ( ( ce ] (i ( (i1l¢ i (| ho ha ‘ mech) re (‘]) 
{ Col ‘) 111 CCllic t Crile mat Pat Chea CO) ()] Hose 4 ho have 


entenced to the same institution in which they earned their remit 


ef) Mm ned tl econd ela Ons] of those who have been sen 
ed to some other imstitution. The sole distmetion between the two 
Is the istitution to which they happen to be sentenced Phe 
e discriminates against the first class by depriving then of the benefit 
hie pers (| rented: rile those of thie second cla ? who PLY ne Cl) 
( d tor th me erie, but to imstitutions other than the partieulur one 
hich tl earned their remittance of sentence, are not deprived of the 

} pert thre eco] 
lithe counties of the Strate are involved. Second offenders may be 
tenced in all county tr] he State on the amie sy for highway rol 





: d yet none of them may be required to serve out periods remitted 

em) on opti Tah) entener for ood conduet, beenuse they did hel . 
ppen to be sentenced to the same mstitution m which a tormer sentence 7 
erved: He some poor unfortunate sentenced at the same time, who 

teals necessary t l fora starving family, hoping to pay for it m better 
times, may be required to serve out time previously earned on good con 
duct because he happens to be returned to the particular institution im 
vhich his eood conduet previously earned him a remission of sentence, 
o Clement of particularly locality, surrounding circumstances, degre 
of moral turpitude or extent of criminal record is involved in this classifi 





Cation. and l cnn cones Cc of lo rea onable eround Upon whi h such lis 


crimunation can be pustitied. 





ety 
ee 














3981 


IN RE PUBLIC SERVICE RAILWAY CO. 27 I 


These prisoners invoke the protection of the Fourteenth Amendment 
of the Constitution of the United State 
Per Oo} who lave been convicted ot Criliiy and erved their enbenes 


are still entitled to the equal protection of the law, and “the constitutional 


euarantee entitles all persons and corporations within the jurisdiction ot 
the State to the protection of equal law li does not prevent 
classification, but it is required that classification shall be reasonable, net 
arbitrary, and that it shall rest upon distinction having a fair and substan- 
lial relation to the object sought to be accomplished by legislation.” AG. 
& Santa le Rathwa Vosbure, 238 U.S y: Moore v. Missouri, 159 
U. kes (y7 +5 Vt hin (ol), Lopel a& Santa ke kh RR. \l ithe. ly | — 
105; 120. J.. p. bi4gg, par. &78 

Lo find that this question has been twice brought before the Court of 
Chancery of this State on writs of labs corpus, and on both occasions 
Vice Chancellor Lane sustained the wri | discharged the prisoner 
(In ore. leduh Brokaw, \pril 2egth, gig, and In re Lena Alter though 
liline ie Opimiion on either occasion 

In view of these holdings and entertaining the views expressed above, 
Phave decided to sustain the writs im the cases at bar and discharge the 
prisoners, on the ground that the portion of said section 160 which. re 
quires detention of these prisoners to serve out the period remiited to them 
for good conduet on the previous sentence is uiconstitutional pon thi 


remainder aot thre eCHOn HO Opto 1 CAPTe 


lam authorized to say that Judve Catfrey concurs in this opinion. I 
have not had an opportunity to go over it with Judee Stickel, but he auth 


orizes me to say he concurs in the conelusion of unconstitutionality 
IN RE PUBLIC SERVICE RAILWAY CO. 


(Board of Publie Utilitw Comomi onet Juiv 14, 2921) 


Trolley Servtee Kati Inerease O Transfer Nate 


\ppleation of the Public Service Railway Co. for a further merease 
in rate 

THI BOARD: On March 5, 1gi8 the Public Service Railway 
Company tiled a petition with this Board proposing to increase rates. Sub- 
equent thereto the Board filed numerous orders relating to various aspect 
of the matter then under consideration, but retaimime jurisdiction under 
and by virtue of the original proceedings 

| pon the Passage of the so-called Allen ect (approved May 5» 120 ) 
the Board suspended the proceedings pending the coming in of the valua- 
tion provided for an that Net. Since the tiling of the valuation the Board 
has been eneaved m hearme evidence in that case. 

On December 7, to20, the Public Service Railway Company tiled a 
schedule of rates providing for a ten cent fare where seven cents was 
then ( harved The procecdineg was based Upon the seventeenth section oft 
the Public Utility Aet as mterpreted by the Court in the case of O'Dries 
v. Board of Public Utility Commissioners 

The Board began the taking of testimony in this so-called ten cent ot 
emergency case on April 6, 121, within two weeks of the appomtment ot 
the present Board. The Company concluded its prima facie case without 
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the introduction of evidence of a valuation, flatly stating that it restec 
upon the determination in the O’Brien case. 

Coincident with the conclusion of the introduction of testimony by the 
Company in the ten cent rate case, the valuation authorized to be made 
by the firm of Ford, Bacon & Davis by the Allen Act was tiled with the 
Appraisal Commission created by the Allen Act, and by that Commissior 
filed with this board, and it thereupon became by operation of law eviden- 
tial in any rate proceeding then pending before this Board to the exten 
that the value of the utilities’ property was a factor in the fixing of a rate. 

The Board was, therefore, contronted with two pending proceedings. 

The Company was within its legal rights m= resting the ten cent rate 
case Without a valuation and, if an emergency existed which justified 
the Board would have been warranted in reaching a conclusion in that 
case Without a valuation, provided it determined that a valuation was not 
a factor in that proceeding. The Board did not feel that any such emer 
gency existed in view of all the evidence and therefore dismissed the peti- 
tion. 

The order denying the petitioner's application under the O'brien case 
for an inerease in rates was appealed to the Supreme Court, which reversed 
the action of this Board on July ist, 1g2t, declaring that the evidence 
justified an inerease in rates without regard to the pendine valuation 
proceedings, which, under the instructions of the Legislature as expressed 
in the Allen Act, was required to be determined within a limited time. 

While the Board has appealed from the decision of the Supreme 
Court, no stay of its order directing an inerease could be obtained be- 
cause of the impossibility of convenme the Court of Errors and Appeals 


to act thereon. The order of the Supreme Court is, therefore, in effect 
and must be obeved. All of the testimony in this case was also consid- 
ered in the valuation ense - wed contemporaneously herewith. 


of two cents for a transfer instead of one cent now charged will be, in 
connection with the Company's existing charges, a just and rea soalile 
rate and a comphance with the order of the Supreme Court. 

We have borne in mind this order of the Supreme Court in endeavor- 
Ing to arrive at a just and reasonable rate in deciding the valuation case 


decided simultaneously herewith and have a hoo considered in that case all 


IN RE TRENTON & MERCER CO. TRACTION CORPORATION. 


(Board f Fut ("tility Commi jomer June 20, 1921) 
Troll v7 Nat fnerease and Reasons. 
In the matter of the proposed increase in rates of the Trenton & Mer- 
cer ( Traction Corporation. 


Ir. edgar W. Hunt es Katzenbach & Hunt) for Petitioner. 

Ir. Henry M. Hartman and Mr. Merrit Lane for City of Trenton. 
Mr. H 

Ir. 

I 

I 


‘| cee for Lawrence Township. 
Mr. ©. R. Ruhlman for Borough of Pennington. 
Mr. I. ©. Long tor Hopewell Township. 
i Richard Stockton, 3rd, for Princeton Borough and Princeton 
‘| vn hip. 


We theretore tind and determine upon the evidence that an allow: ance 
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THE BOARD: This proceeding was begun as an emergency pro- 
ceeding upon the theory of the case of O'Brien v. Board of Public Utility 
Commissioners, but, as the case progressed, counsel for the applicant stip- 
ulated that the valuation heretofore taken by the Board in other proceed- 
ings of this applicant should be considered in this case. It was further 
stipulated by counsel for the Company that if the Board disapproved 
the rate filed, viz., ten cents, it might fix whatever rate in the judgment of 
the Board would be just and reasonable. Pending the progress of the case 
the appraisal made by the experts employed by the Valuation Commission 
pursuant to Chap. 351 of the Laws of 1920 was filed with the Valuation 
Commission, and by it with this Board. 

By an amendment to the Act of 1920 (Chap. 351, Laws of 1921) such 
valuation is made presumptive evidence in any proceeding before this 
Board, provided, however, that the person or persons who made such vai- 
uation be subjected to eross-examination, “The Act also provides that any 
other valuation may be considered. We have before us, therefore, the 
following situation: A case submitted upon the theory of the O’Brien 
case, or War Iemergeney doctrine, enlarged in scope by the stipulation 
of the applicant to a case in which not merely the elements of an emer- 
gency case were presented but all the elements necessary to the fixation 
of a just and reasonable rate are to be ascertained after a consideration 
not only of the facts presented in the applicant’s petition and the appli- 
ceant’s evidence but in the Board’s valuations in the past, and the Ford, 
Bacon & Davis valuation furnished by the Valuation Commission, under 
the Acts aforesaid. 

VALUATION. 

In accordance with the stipulation the Board will, therefore, consider 
the valuation heretofore fixed by it in its reports of December 13, 1915 
and December 26, 191g. The Board’s determination in the first case was 
reviewed by the Courts and its action in that case sustamed. The follow- 
ing is quoted from the decision of the Board of December 26, 1919: 

“In carlier proceedings affecting the rates charged and sought to 
be charged by the Company, the Board had before it for its consideration 
several appraisals including one presented by the Company. In the pres- 
ent proceedings the Company offered a new mventory and appraisal made 
for it by the J. G. White, Engineering Company. By stipulation all of the 
testimony which was before the Board in the former proceedings was 
made a part of the record in the present proceedings, so that the Board 
now has before it four appraisals, viz., the so-called “Betts Appraisal,’ the 
‘Brackenridge Appraisal’ the Company’s first appraisal and the J. G. 
White appraisal.” 

In the Board’s report of December 26, 1g1g, the value of the Com- 
pany’s property was found to be $3,918,018 (Vol. VIL, PLU. C. Reports, 
p. 406). In this figure there was included working capital to the amount 
of $100,000; the fixed capital, therefore, as of September 30, 1919, 
amounted to $3,818,011. The value of the net additions fron: September 
30, 1919, to December 31, 1920, including change im construction work 
In progress, amounts to $139,045, making the total fixed capital as of De- 
cember 31, 1920, $3,957,056. ‘To this should be added adjustments to 
fixed capital account for replacements made, approximately 100 per cent. 
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above prewar costs, the mereased investment m which is not reflected in 
the above totals, S602,500; working capital Styo,ooo0; realized deprecia- 


aT nol earned bakanee im Property abandoned account is of Decem- 
bess . 1920, Sos.t0t: makine a total of 9.4.254.05; fhe bord, Bacon 
. sié 

Xd | ppraial based upon pre CO \\ Geek 
ddition to the valuation berctofore fixed by the Board with the 
made thereatter at war price J namely, 34.25.44 J there was an 
° - , 
ot fd. Ga. White and Cony Vota tormer proceeding, im whieh 
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e the istment of the rates of this ¢ ompany there has been 
vi rasete? nerease im operating costs and taxes. While the costs 
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of SOye ComMocit te I ed by the ( ‘OMIpAny are lower than they were ani ithe 
the cost of operation through economic causes i much higher than 


] 


|} ak, 
1) vnward 


Howasin 1gtg. There is not at this time any prospect that the ¢ 


trend of price will so lessen operating Co i the mmediate fwure as 
to effect the conclusions reached im this case. Tis apparent from the evi- 
dence that under thr existing rate of fare the ( oOMpany is not obtaming 
aoreasonable return upon the fair value of its property used and ou eful 
mn the serviee of the public and that itis entitled to some merease lhe 
Board as not satistied, however, that a tare of ten cents is just and reason 
able and withholds approval of the same. Pt such tare should be chareved, 
and the number of passengers as estimated by the company should be car- 
nicd, the return to nw would be more than at ois taimrly entitled to receive 
lf, however, the result of such a fare should miaterially curtatl the ws 
of the trolley he value of the service would be impaired d lessened 
to the public dthe Company nnght not obtain more revenue than would 
aceruc mnder an ereht cent fare 

Phe Board tinds and determines that the existing rate of fare charged 
by the petitioner is insufficient and unreasonable. Tt further finds and 
determines that a fare of ereht cents to be chareed where seven eents 1s 
now charged, with the continued charge ot cent for a transtes | 
be just and reasonable and will authorize the company to cl e the sam 
effective June 27, 1g2t. The Board wall 1 irisd ! pl 
ceeding to chanee the rate herein allowed nd when conditions may 
FOCUS 

ABSTRACTS OF RECENT PUBLIC UTILITY DECISIONS. 

Inve Straus ctal \pplication of edward Straus and three others t 
operate auto busses m Asbury Park and other mel it liacen 
The applicants had leenses from the city \sbury Park but none are 
required in the other maui ipalitie ‘Township of Ne piu and Borough 
of West Grove, Bradley Beach, Avon and Belmar Phe Board said 

“This route parallels upon the sam reet practically im its entire 
leneth the treet raihway. line Opn rated by the \tlanti Coast Llectrie 
Railway Compras It appeared trom the testimony adduced he hear- 
Ing that none of these appheants had licenses to operate trom: the To l 
municipalities, nor were their busses m operation, on Mareh rath, the 


date on and after which, under the law, applications of this character came 
within the jurisdiction of this Board. Tt further appeared that none of 


] 
these appheants had been operating pitney busses over this route tor sev- 


| 
eral months prior thereto Phe evidence showed that the practice had 
been in the past to operate these busses during the summer months when 
the traffic was heaviest and to discontinue them when the trathe tell otf 
during the winter, these maunneipalities being largely seasonal resorts. Tt 
further appeared from the testimony that the Atlant Coast [clectrie 


Railway Company, which operates over the route in question, has recently 
very materially improved its tracks and rolling stoek and 1s now im a post- 
lion to give adequate service to the public on this route.  lurthermore, 
traffic cheeks, in evidence, show that there is ample accommodation for all 
of the public desiring to travel and that the Company can now, with its 


improved facilities, keep pace with the increases im travel normally to he 
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expected during the summer months. In view of this situation and assum- 
ing that the Railway Company will afford adequate service during the 
height of the season, the Board is of the opimion that the public conven- 
venience does not now require additional transportation facilities upon 
this route, and the applications will therefore be denied.” Report dated 
June 15, 1921. Mr. Harry Rk. Cooper for Borough of Belmar. Mr. 
William G. Webb for the Applicants. Mr. George B. Cade for Atlantic 
Coast lectric Railway Company. 

In re City of East Orange and The D., L. and W. Railroad Co.—\n 
this case a joint petition was made to the Utility Board for a modifica- 
tion of the Board’s order of Mar. 9, 1920, so as to permit of the separation 
of the grades of the tracks of the Railroad Company’s main line, and 
Greenwood avenue, Grove street, North Munn avenue, Arlington avenue, 
Main street, South Walnut street, Burnett street, South Clinton street, 
Halsted and Harrison streets, in accordance with certain plans and pro- 
files annexed to the petition. The petition was granted, and a supplement 
order made June 21, 1921. Mr. Theodore Me C. Marsh for least Orange. 
Mr. Walter J. Larrabee for the Railroad. Mr. L. D. H. Gilmour for 
Public Service Electric Co., ete. [Another supplemental order in the same 
case was filed the same day J. 

Electric Conduits Co. v. Public Service [lectric Co.—Vetition of the 
former Company, a corporation of New Jersey, engaged in business in 
Plainfield, showed it operates certain of its machinery and lights its plant 
by electricity; that it applied to the respondent for service connections 
from its distributing wires to the wiring installation of petitioner and for 
the furnishing of electric current; that it desired such current furnished 
through a certain switch in a switch box or safety cabinet installed by 
petitioner and that respondent refuses to furnish current through the 
switch so installed. Respondent’s answer admitted its refusal to supply 
current but justified its refusal by setting up that the installation installed 
by petitioner did not conform to the reasonable rules prescribed by respon- 
dent. The Board said: 

“It needs no extensive argument to demonstrate that standardization 
of equipment in the business of furnishing electrical current is highly 
desirable The question before the Board is whether the refusal of 
respondent to furnish current through the switch and safety cabinet in 
which it is installed, is reasonable. The specifications in question require 
certain details of construction which do not in any material way affect the 
efficiency of the cabinet, such, for instance, as the requirement of a snap- 
lock interchangeable end as distinguished from a slide interchangeable 
end; and hinge door in preference to side hinge; the requirement of con- 
centric and “U” knockouts in preference to the ordinary kind, and the 
requirement as to size to the fraction of an inch. A variance in any of 
these particulars might well be held to be immaterial and the action of the 
company in refusing to connect for service to be unreasonable. Any speci- 
fications, however, drawn for the purpose of standardizing equipment, 
must necessarily be more or less arbitrary in certain details. It was con- 
tended on behalf of the petitioner that these specifications are unreason- 
able in that they require the installation of a safety cabinet which prac- 
tically excludes the use of any cabinet except one which embraces certain 
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features which are covered by patent rights and are, therefore, in effect, 
closed specifications. The evidence does not bear out this contention, 

“As the ostensible purpose of the proceeding is to compel respondent 
to furnish current through the safety cabinet furnished by petitioner, the 
evidence submitted was necessarily confined to that question and does 
not, therefore, permit of a broad determination as to the reasonableness of 
the specifieations in their application to all appliances. ‘The equipment 
through which petitioner is asking for service differs in a number of re- 
spects from the specifications of respondent in the features hereinbefore 
enumerated and particularly in the fact that it is materially smaller than 
the specifications require. This latter difference is important in respect to 
service and maintenance. Nor does it appear, from the evidence before 
the Board, that the specifications complained of prevent the petitioner 
from securing in the open market at a reasonable price a device or equip- 
ment which wiil meet the requirement of the respondent. We are, there- 
fore, of the opinion that the refusal of the respondent company to supply 
current through the appliances furnished by the petitioner was not unreas- 
onable and the application will be denied.” Report dated June 30, 1921. 
Mr. William J. Dowd for Petitioner. Mr. 1. D. 1H. Gilmour for Respon- 
dent. 

In re Coast Gas Co.—Vetition based chiefly upon certain findings im 
a decision filed July 27, 1920, by the predecessors to the existing Board 
of Public Utility Commissioners. This decision authorized uM] Passaic 
of 35 cents per thousand cubic feet in the Company's charge for gas. The 
Company claimed that because it was unable to make the increase effective 
until August ist, 1920, it could not obtain in the Summer of 1g26 the addi- 
tional revenue contemplated, and that if this had been obtained it would 
have been less than the Board held it should receive to meet increased 
costs of operation. On a review of the case the Board denied the petition, 
but said: “We are not satisfied, however, that the present method of 
charging is the most equitable that could be devised between the all year 
and seasonal customers, or that the present schedule of rates should not 
be adjusted to changed conditions before the peak demand of next Sum- 
mer. We will, therefore, retain jurisdiction in this proceeding and wall 
make such modifications in the rate schedule of the Company as would 
upon further inquiry appear to be just and reasonable.” Report dated 
June 30, 1921. Mr. L. C. Ritchie for Petitioner. Mr. Harry R. Cooper 
for Borough of Belmar. 


In re edward Is. Colyer hig plication for a permit to operate a jit- 
ney bus on lyons avenue route in Newark. He had theretofore operated 
a jitney over the Port Newark route. This proposed route in its major 
portion parallels existing trolley lines and there are 17 busses operating 
over the entire route. The Board said: “The testimony and exhibits in 
the form of trathic checks offered at the hearing by Public Service Railway 
in opposition to the application, as well as the trathe cheeks of the Board’s 
Inspectors in evidence, clearly indicate that there is no need for additional 
transportation facilities on this line at the present time. Not only are 
there ample transportation facilities over that portion of the line which 
parallels existing trolley lines, but the needless addition of busses over this 
part of the route would only tend to further congest trattic conditions in 
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the center of the city. As to that part of the line which is not parallelled 
by trolley lines 2...) the trattie cheeks indicate a sullicient number 
of busses now im operation to properly accommodate the present trathec 
provided headways are properly maimtamed and the busses continuously 
Operate ‘ Phe application was demed. Report dated July @, 321. Mr. 
edward I. Colyer prose. Mr. b. OD. H. Gilmour for Public Service Rail- 


way Co. 
SOME INTERESTING OUT-OF-STATE CASES. 


CANDIDATE MAKING AFFIDAVIT TO Support Parry. 


pecause a candidate for Circuit Judge retused to attach to his petition 


davit that he was a member of a certain political party, the principles 


of which he would support it nominated and cleeted, as required by the 
primary election law, the Secretary of State refused to certity the candi 
date’s name tor the primary election ballot. Mandamus to compel the 
Secretary of State to act was applied for, and the writ was issued by the 
Michigan Supreme Court im Tlarrington v. Vaughn, 174 Northwestern 
Reporter 283. A brief was filed by the Attorney-General supporting his 
opinion that the | vas mvahd, which view wa hared by the Court, 
vhich held that the law was in violation of the Constitution, which re- 
quire but the official oath as a qualitication for any Olliee or pu ye trust. 
In the per curiam opinion it was said : 

Where is the logic of aying that, when elected, the officer cannot 
be subjected to any test oath other than the constitutional oath of offtee, 
but betore he can be a candidate he must subjeet himself to a different tesi 
( ( aL he a nedliclate, and 1S, therefore 11] practical ettect, 
) | 1) | | thie ( ( 

‘lt on be well to maguire in what way it will be practicable tor a 
it! o discharge the duties of his office according to the prinet- 

litical party ith hich he as athhated, | Monotone’ duty 
midicil olfeer, when litigation is before him, to know no politieat 
party, but to conduct the litigation without taking imto consideration parti- 
re other consideratio hat should have weieht lt is with 
Hection of older men when the office sometinn oueht the man 
mstend of the man seeking the office. Tt often occurred that, as a result, 
ble men were available as candidates, and made most excellent 
( lt the po i provision of the law is to be given effect, no one 
1 partisan candidate h any possibility of beimg elected, even 
Ace 
\WorRKMEN’S Compt \TION—OPERATION FOR TLERNIA. 


ervant while assisting other workmen in lifting an automobile 

body sustained a double hernia, and in the course of a few days an opera- 
Hon was pertormed by two surgeons, one of which operated for the her- 
on the lett-hand side, and the other for the hernia on the right-hand 

ile When the inetsion was made by the latter the appendix appeared 
he opening and was removed, with the consent of the other physician. 


nred men had requested that the appendix be removed when the 
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operation for the hernia was being performed \bout ro days later wath 
the permission, but not the approval, of the hospital authorities, the ps 


tient was allowed to eo home, where he remaimed a few weeks, when he wa 
returned to the hospital where he died within a tew hours trom periton 
tis. ‘The widow and son of the deceased were awarded compen auion 
under the \Vorkmen’s Compensation Act by the New York Industrial 


Commission, which award was reversed, and the case remitted for further 
proot by the Appellate Division of the Supreme Court tor the Vhird [i 


partment in tloffman v. Pierce Arrow Motor Car Co., 182 New York 
Supplement, 766 ludee Henry T. Nelloge wrote the opinion, mi the 
cour e ol which Hi Wa wud: 

“Tras clear that the operation upon the appendix was not made nece 
sary by the accident which caused the hernia. As the only medical testa 


A 


mony given, tracing the peritontis and death back to the operation 
that of Reagan, who imphedly gives the appendix operation as the 
it follows that the death was not shown to have resulted from: an aces 


dental ibyury occurring in the COUrSE oft the cmiployiment, if iS) Oddi 
cant fact that the two noted physicians who pertormed the autopsy were 
not called, so that the only medical testimony appearing in the record was 
given by surgeons intere ted in absolvine themselves from blame. In view 


of this fact, it appears to us that the just course to follow is not to dis- 
miss the clam, but to return it to the Commission for further proot as te 
the causal relation between the accidental myury and the death 

Wire Srrikers INrimMipaTiInG CoLcorep \WorRKERS. 


\n order restraining white strikers from continuine « course of 


threats and imtimidation im promoting a strike was athirmed without 
prejudice to modification as specitied im the per curiam opinion of the 
United States Cireumt Court of Appeals im King v. Weiss & Lesh Mfg 
Co., 266 Federal Reporter, 257. The company employed about 20 whit 


men and 130 colored men, and most of the former went on strike and 
picketed the plant. The latter did not return to work the following day, 
and the plant was shut down until a preliminary injunetion was issued, 
when the colored men returned to work. 

It was chumed that the District Judge gave undue weight to the ti 
that the strikers and pickets were white men and those imtimidated wer 
colored; that he considered words and acts to which there would live 
been no rightful objection im addressed to or used aginst white men, and 
that the strikers’ rule of conduct must be varied to suit the color ot thy 
nonstrikers. dn ruling on the contention the Court said: 

“We do not so miterpres the action of the District Judge. Whether or 
not we can take pudicial notice ourselves of the supposed tact, certinhy 
we cannot disregard the finding of the trial Judge that it is a fact thar. tn 
that community and at the time im question, speech and action by white 
men would intimidate and territy the typieal colored laboring man, when 
the same things would not have serious effect upon the typical white 
laborer The question is not one of color: at is one of individual or 
class intimidation, 2.0.) Not only must we apply the familiar rule that 
we will not overturn the fact findings of the trial Judge, save ina very 
clear case, but we must recognize that a Judge who has lived a lifetime in 
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a community, and knows its atmosphere and feelings and prejudices, is 
more competent than we are to draw a correct inference as to what is 
and what is not intimidation as against one class in that community.” 


MARRIAGE CEREMONY IN JEST. 


From the allegations of a bill for annulment of marriage it appeared 
that the ceremony was performed in jest, with no intention of entering 
a matrimonial contract, or of consummation or of assumption of the 
privileges or duties of the marriage relation. The girl was induced to go 
through the marriage ceremony by false representations, and the assurance 
that the ceremony was to be treated as inetfectual, the only purpose being 
to avoid detriment to the man’s business and loss of the respect of his 
friends and associates, which would result on the girl’s refusal to go 
through the ceremony. ‘The ceremony was performed and the license ob- 
tained without the knowledge or consent of the girl’s parents, with whom 
she resided and under whose guardianship she was, being still a minor, 
ind with whom she continued to reside after the ceremony. 

The bill was held insutticient on demurrer interposed by the divorce 
commissioner, and the ruling certified to the Supreme Court of Appeals 
of West Virginia, which Court disapproved the ruling in Crouch v. War- 
tenberg, 104 Southeastern Reporter, 117. Judge Lynch wrote the opin- 
ion, Wherein he held that the acts and conduct of the parties did not con- 
stitute a legal basis for the marriage status, and the pretended marriage 
could be annulled in equity at the suit of either party. 


Loss oF BAGGAGE—LIABILITY OF CARRIER 


A traveler who had left instructions to have her trunk sent after her 
the following day set out on her journey. When the trunk was delivered 
to her the contents, valued at over $300, had been stolen or removed. No 
bill ot lading, check, or receipt had been requested, and none had been 
issued, and no charges had been paid or demanded. She had judgment 
ayamst the carrier tor the value of the property, but upon appeal a new 
trial was granted by the Supreme Court of North Carolina, in Midvett vy. 
iwastern Carolina ‘Lransp. Co., tog Southeastern Reporter, 32. Judge 
Brown, in discussing the question of the carrier’s liability, said: 

“Phe trunk did not accompany the plaintiff as a passenger through no 
fault of the defendant. It was delivered the next day to the agent of the 
steamer at Manteo, and placed in the warehouse to be shipped to the plain- 
tiff. Where bavvave, through No dereliction of the carrier, fails to accom- 
pany the passenger, and is forwarded at a later date without charge, the 
contract 1s one of bailment for the exclusive benefit of the bailor. The 
obligation ot the carrier in such cases is that of a gratuitous bailee.”’ 


Loaninirvy oF MANUFACTURER OF CAKE ror NAIL IN SAME 
INJURING AN EATER. 


While indulging in eating cake a lady punctured her gums with a 
hidden nail or piece of wire, which resulted, in a few hours, in the gums 
becoming swollen and inflamed and sore, and she became sick, and wis 
compelled to have three or tour of her teeth extracted. She brought an 
action against the manufacturer of the cake for damages for the injuries, 
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but, as she bought the cake from a bakery that handled the manufac- 
turer’s goods, her complaint was dismissed because there was no contrac- 
tual relation between the parties. The judgment was reversed by the 
New York Supreme Court, Appellate Division, First Department, in Chy- 
sky v. Drake Bros. Co., i832 New York Supplement, 459. Judge Merrell 
in discussing the case said: 

“In thus disposing of the case we think the Court clearly erred. The 
law is too well settled to require the citation of authorities that, where 
food is manufactured and sold for human consumption, such sale is under 
an mnplied warranty that the food sold is wholesome and fit for human 
consumption, Such principle of law was not questioned by the Court 
upon dismissing the complaint, nor does the respondent upon this appeal 
dispute the same. The Court dismissed the complaint upon the ground 
that only between the retailer, Abraham, who sold the cake to the plaintiff, 
and the plaimtiff did any contractual relation exist, and that, therefore, 
there bemg no contractual relation, in the opinion of the trial Court, 
hetween the plaimutf and the defendant, the manufacturer of said cake, 
there was no implied warranty by said manufacturer to the plaintiff that 
said cake was wholesome and fit for human consumption. 

“Tam oof the opinion that, when the defendant manufactured this 
cake and put the same upon the market for sale, knowing that the retail 
dealer to whom: it sold the cake would sell it to a consumer, it impliedly 
represented that the cake was wholesome and fit for human consumption. 
According to the facts stated in the opening of counsel for the plaimtiff, 
the cake was manufactured by the defendant and sold to the retail dealer, 
Abraham; that contained therein at the time the cake was manufactured, 
and not visible to the eye or discoverable by examination, was the nail or 
piece of wire from which the plaintiff received her myuries. The pur- 
chaser, Abraham, could not discover said nail or wire by examination of 
the cake, and the same could only be discovered by breaking the cake 
open. Under such circumstances | am of the opinion that the implied 
warranty of the defendant of the fitness of the cake for human consump- 
tion extended to the ultimate consumer of the cake, the plaintiff herein, 
and that said implied warranty inured to the benefit and protection of the 
plaintiff, although there was no direct contractual relation between the 
plamtiff and the manufacturer of the cake.” 


Inability to pay is held to be a complete defense, in the Washington 
case of Snook v. Snook, 188 Pac. 502, annotated ing A.LAR. 262, to a civil 
contempt proceeding to compel a man to pay alimony past due, under a 
decree of divorce, although he might have paid instalments as they fell 
due. 


Where the fall from a window, which killed the employe was caused 
by an attack of vertigo or fainting, but the vertigo or fainting was in no 
wise caused by his employment, his dependent mother has no claim: for 
compensation under the Workmen's Compensation Law, as decided in 
Joseph v. United Kimono Co., N. Y., 185 N.Y. S. 700. 
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MISCELLANY 


REFORMS STILL NEEDED IN 
COURTS. 


kieditor New Jersey Law Journal: 

Sir: The 
Practice Act in this State was a 
long step forward in the way of 
provre Phe abolition of all the 
old technicalities of pleading, the 
stmplitvinge of the matters neces 
sarv to he : 
the r of admissions and 
dentals in answers are things to be 
thankful for. 

But now there remains the 
to ennble litigant to have 


stated in complaints and 
quirements 


nec 
their 


cases tried quickly and expedition 

ly lhis need is not so urgent in 
the maller counties, but in the 
larver counties there is a distressing 


amount of delay This 1s especially 


Passaic and 


for a number of veors our Su 
preme Court Justi es have not held 
therr Ciremits at the trials of civil 
actions, lenvine this branch of the 
ervice to be undertaken by the Cir- 
cu Court Pardo The result 4 
that the variou Ciremt Court 
Judges have been crowded down 
wit} ! in fact there 1s urgent 
need of the appomtment of several 
mere (Court cal- 


uch Judees if the 


end: re ever to be cleared, and 
ket) rreast of the times, 
Phere is no overv vreat need of 


another Ciremt Court Judge at the 
prese would act im 
a sort of floating capacity; to be 


time, one who 


called in where there is a= great 
press of trial work, and thus assist 
any other such Judge in any partic 
ular cirenit Such an appointment 


tend to enable the 
_ but would 
aving to the 
nothing of litt 


would not only 


speedy hearing of cause 
also result in a decided 


taxpavers, to say 


reformation of the 


lor instance, in many of the Cir- 
cuits only one trial Judge is sitting. 
Sixty or called 
daily on the ecneral panel. Twelve 
are selected for duty in a particular 
ease, and the other forty-cight jur- 
ors sit around all day with no Court 
work to attend to, and thus over 
$150.a day ts lost in jury fees. This 
for two or three weeks in 
Passaic and Union, and with a great 
deal larver jury list in Tludson, I¢s- 
ex and Passaic. It can easily be 
een that the salary of an addition- 
al Circuit Court Judge would soon 
he less than the amount of jurors’ 
fees paid out for nothing accom- 
plished. 

The experiment is now and then 
tried of referring Supreme and Cir- 
cuit cases to the Common Pleas 
ludees for trials, but such has not 
met with success. The 
obvious. The EX PeTICce of the 
Common Pleas Judges 1S mostly 
limited to the hearing of criminal 
mutters, and they cannot be expect- 
ed to become proficient in the trial 
of civil causes at a single jump in 
aterm. Then, again, it most fre- 
quently happens that they get a bad 
break, the hardest and most techiu- 
cal cases falling to their lot. 

So much for the crowded calen- 
dars and the need of an additional 
Circuit Court Judge or two. 


more jurors are 


(roe ol) 


reason 1s 


The next crying grievance is the 
way the weekly and daily Court 
Ms are made up. Somehow or 
other, just as soon as a lawyer 1s 
appointed to a Judgeship he appears 
to forget that he ever practiced law 
himself, and thinks that his own 
convenience is the first thing to be 
considered. While this is not true 
of all our Judges, yet the criticism 
applies to a great many of them. 
‘Ten or in call 


Ca 


more cases are pul 
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for cach day, when there is not a 
chance of trying two or three. Of 
course there is a chance of the list 
breaking, but that hiaippens so sel- 
dom that this plea i shopworn. 
Yet day after day the lawyers with 
cases have to be in Court with their 
chent J and such may 
until after two, 
three or four days of attendance at 


court. 


and waite ( 


not vet on for trial 


This) procedure may have been 
well enouvh a few vear 
living costs were 


tos not only a 


avo, when 
lower. Yet now 
eTeal hardship, but 

than thet. lt re- 
the lawyer himself being 
forced to absent himself from his 
and attend at Court, with no 
chance of doing anything but. sit 


around and hens 


omethine wor 
sults im 


otlice 


some other law 

Most lawyers 
to pay the day’s 
Wat Ol their various witnesses, so 
when Ss or $6 have to be paid daily 
for this to each witness, the loss of 
of this sum) soon runs to a preity 
mu. We didn't have to oblige 
our chents to do this a few years 
with the Iieh cost of Tin 
Ing ne sane witne 


yer ‘Ty ad case, 


oblive them chents 


ood 


avo, bony 
Scan be expected 
to come to Court and sit around for 
the little witness fee allowed him 
by law. 

There is a remedy for all this, 
and the trial Judges ought to go a 
the thine and see that it 1s correct- 
ed. ‘The haphazard, and “any old 
way” of just throwing im so many 
cases every week and every day 
ought to vive Way to an orderly and 
businesshke way of arranging 
thines. If one plan fails, let an- 
other be tried, and let the trial 
Judges be patient and remember the 
days before their own appomtments 
to the Bench, when they eried out 
against the tedious waiting around 
courtrooms for the hearing of their 
CASES, 


lor one thing, they could oblige 


the clerks in each Circuit, before 
making up the weekly or daily call, 
ie) end bor the opposing lawyers, 
and find out something about the 
time probably to be consumed in 
the trial of ready cases. In this 
CONNECTION, Wpon the call of the lists 
on the opommy day of a term, the 


busine of marking a case for a 
certain date m the term should be 
done away with entirely. A> case 


” 


hould be marked “ready.” or “olf 
“bottom of the 
would be one 


for the term,” or 
list.” Then there 
tring of ready cases, and the cases 
usually marked for a day to be fix- 
ed oor day certain would be at the 
bottom. 

Now for the work of the clerks 
They 
each lawyer the 
number of witnesse 
the probable time required for each 


concerning “ready” CZLSES 
could mquire of 


1} each side, 


withe 
about ten minutes per witness. In 
this way an idea could be had of the 
probable amount of time required 
ch case, and the list made up 
\n extra case or two 

could be added, in the event of any 
of the case mquired nto being sel- 
ted or vome off. The attorneys 
eCnvav a 11) any CAaSeS inquired of 
hould be obliged lo ceive the clerk 
aniple beforehand of any 
change in the status of their cases. 
It might be said that the settling 
of cases, their suddenly being put 
off for the term, or the granting of 
non-suits, would so upset things 
that the list would fall to pieces too 
soon daily. At any rate it would be 
no harm to try the experiment sug- 
vested, and if about six such cases 
were put in each day call, T think 
a Court would be kept busy for that 
day. Of course, where there are 
two or more Judges sitting the day 
list could be increased accordingly. 
A business man consults his 
aids daily or weekly about the 


allowing on oan average 
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work on hand, or to be done, and 
] see no reason why a Circuit Court 
Judge should not call into confer- 
ence his aids, the lawyers who have 
cases ready for trial in his Court. 
A Circuit Court Judge who would 
take the trouble to do this, and have 
the clerks of his Court to help him, 
would earn the lasting gratitude of 
the Bar. There might be some fail- 
ures in such plans at first, but after 
awhile some workable plan would 
be evolved. Anything would be 
better than the present system of 
not knowing where a case stands, 
and just taking a chance of its be- 
ing reached sometime. 

Now we have a plain, simple and 
businesslike method of pleading, 
and it took a long while to get that. 
let us get down to having a plain, 
simple and businesslike way of the 
order of business to which this new 
system of pleading applies. 

ATTORNEY. 

Elizabeth, N. J., July 15, 1921. 


N. J. BAR EXAMINATIONS, JUNE 
TERM, 1921. 


ATTORNEY'S QUESTIONS. 

1. What rule does the State 
Constitution prescribe for the as- 
sessment of taxes? 

2. The United States Congress 
passed an act declaring that any 
person convicted of treason should 
uffer death and all his property 
hould be forfeited absoiutely to the 
Government. What have you to 
saya to this 7 
3. A testator devised his lands to 
Ly for life and at B’s death to C and 
I), eluldren of Bo What estate, 1f 
any, do © and D take at testator’s 
death 7 

4. A woman committed adultery 
and her husband left her, but did 
not obtain a divorce. On his death 
she claimed dower Is her claim 


valid ? 


5. A died intestate, leaving a wid- 
ow and two brothers. Who takes 
the personal estate ? 

6. C deposited two rings with B 
for safekeeping. B sold them for 
a valuable consideration to D, who 
did not know of the bailment. In 
a suit by C against D, can D set up 
his title through B? 

7. In an action brought in chan- 
cery by a wife against her husband 
on his note he set up the statute of 
limitations. Is the defense valid? 

8. A- verbally requested the X 
Company to deliver goods to B and 
promised to pay for them on the 
Company’s demand for payment. A 
pleaded the statute of frauds. Could 
the Company recover ? 

g. John Jones in order to conceal 
his identity, conducted his business 
under the name of the Brown Com- 
pany. Could he lawfully do this? 

10. The G Company gave credit 
to A, who was really the agent of 
B. The agency was unknown at 
the time but it was ascertained after 
RB failed. Could A be held? 

1t. By whom may a Bill of Ex- 
change be protested 7 

12. Define donatio causa mortis. 

13. It was made to appear to the 
Orphans’ Court that an estate in the 
custody of an executor was unsafe. 
What ney the court do? 

14. A conveyed land to Bo with 
certain building restrictions. B con- 
conveyed said lands to C without 
said restrictions. CC commenced the 
erection of a house on said lands in 
violation of said restrictions and A 
at once applied for an injunction to 
restrain him. © claimed that he 
was not bound by said restrictions 
in the deed to B. Should he sue- 
vol? 

15. A being indebted to a bank, 
his wife assigned to said bank a 
mortgage to secure said debt. The 
wife afterwards claimed that the 
assignment was illegalon the ground 
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that she became a surety. Was she 
right ? 

16. A preliminary injunction was 
applied for on the ground that the 
complainant had fear and = appre- 
hension that the defendant was 
about to do certain acts which 
would cause him irreparable injury. 
Should it be granted 7 

17, P bought certain property 
upon a brief of tithe made by an at- 
torney, Who had omitted to include 
a judgment against the seller. P 
subsequently sold the property at a 
price mi advance of that paid for 
it, meludine the amount of the 
judgement. Ele then sued the attor- 
ney tor his mistake, who contended 
that as the amount of the judgment 
was included in the sale, by P, he 
was not liable. Was he right 7 

IS. An automobile was stored 
with the owner of a garage at an 
agreed price for care and storage. 
An employee of the garage, with- 
out permission, used the automobile 
for his own purpose and injured it. 
Could the owner of the automobile 
recover from the owner of the ga- 
rave, damages for the mjury ? 

ig. OF J, who was a candidate 
for office, F said to certain electors 
that as a member of the grand jury 
he had protec ted one of the bivvest 
swindlers in the country, and had 
neglected to do his duty. In a sut 
for Slander could the defendant be 
held lable ? 

20. \ was indicted for robbery, 
but the jury returned a verdict of 
his guilt of larceny. lor that rea- 
son he moved to set aside the ver- 
dict. Should he suceeed ? 

as. A's wife obtained a decree ot 
divorce against him in New Yori 
(where he resided) on the ground 
ot adultery, which decree forbade 
him to marry again within five 
years. A, the day after the decree, 
came to this State and here married 
B (also a resident of New York.) 


Immediately after the ceremony 
they returned to New York. A died 
in New York within five years, in- 
testate, leaving real estate in New 
Jersey. B claimed dower. Was she 
entitled to it? 

22. A stockholder in a corpora- 
tion pledged his stock with a bank 
as collateral for a loan. In whom 
did the voting power reside? 

23. In the course of a trial de- 
fendant discovered that one of his 
witnesses had been taken sick and 
nicht die before he could be ex- 
amined in court. -low could he get 
his evidence 7 

24. On an action for goods sold 
and delivered, plaintiff sought to 
prove his case by his shop book. 
The last item on the debit side was 
more than six years old, but there 
were cash payments on the credit 
side within that time. The court 
refused to permit plaintiff to prove 
these payments by the book. Was 
this correct ? 

25. Jones beimg sued by Smith 
for the seduction of Smith’s daugh- 
ter, pleaded that he had tendered 
Smith St,000 in payment of his 
claim for damaves. Could he do so? 

26. Hlow is a Supreme Court is- 
sue brought to trial at the Cireunt 
and where is judgment entered on 
the verdict and how ? 

Zf A appled toa Supreme 
Court Commissioner for a capias 
ad respondendum against B. His 
proofs disclosed that B, a resident 
of this State, negligently drove an 
automobile so that it collided with 
A’s automobile, injurying him and 
destroying the machine. ‘The Com- 
missioner granted the capias and B 
moved to set aside his order. What 
should the Court do? 

28. An attorney having learned 
that his client in a case about to be 
tried, intended to write a letter to 
the Judge about the case warned 
her not to do so. In defiance of 
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his warning, she wrote the letter. 
The attorney thereupon refused to 
go on with the case. Was he jus- 
tified ? 

2g. A and B, husband and wife, 
filed a bill in Chaneery against C, 
allevgine two causes of action, (1) 
to charge defendant as trustee for 
A of a farm in issex County, and 
‘27 charge defendant as trus- 
ror A and B otf a house in Tren 
ton. © moves to dismiss for mis- 
Should the motion be 


30 What two methods are there 
f bringing a cause to final hearing 
in Chancery ? 


COUNSELOR'S Q()UESTIONS 


1. In an election for President of 
the United States, it was found that 
no person had a majority of the 
electoral vote Ilow should the 
President be chosen ? 

» ‘The le islature pas ed a law 
providing that the Chancellor should 
appoint the County Boards of Tax- 

tii What have you to say as to 


( Viole ty 2] 

3. A, a marrie d woman, made a 
deed of real property. Her hu 
band siened and acknowledged the 

1 but | name did not appear 


; ; aD “es 
h instrument. Was 
I | 
; ee ee 
| piication was made tor 
partition of lands in which 1 wa 
Neced 1 ere were extensive mit 
eral deposits. Should partition be 
vr ‘ 2 
= 4 1: ee ee eee lenimarewne 917° 
Ss. i died intestate, leaving 11? 
She in brother and a vrand- 
child of Ht decez ed brother. How 
the personal estate be dis- 
| 
6 A avreed to purcha e woods 
from B. payment to be made by de- 
livery of other goods. After de- 


livery and tender under the agree 


ment, B refused to accept anything 


but cash and sued for the price of 
his goods. Should he suceced ¢ 
7. A landlord made an_ oral 
agreement with his tenant by which 
the tenant should make alterations 
in the leased premises and have an 
easement of meress and egress over 
other lands of the lessor during the 
term of the Jease. Phe landlord 
having itertered with the ease 
ment, the tenant brought suit. Could 
he recover 2 

Pas Jone entered mto possession 
of atraet of land owned by Snuth, 
in) Mav, tS 5, fenced it in, and 
upied it adversely to Smith until 
October, 1gi6. At that time Smith 


nel if ol po 


center «| the premise 


eSsion Jones brought cyeetment 
rordnst Smith. Could he maintain 
his tion: 

9g. A and B were pariners. They 
held land in joint names. A died 
and the firm debts were paid from 
the firm’s personal assets. A’s ad 
ministrator claimed that the land 
heuld be td and one-half of the 
proceeds pid to him as per onal 
assets of A’s” estate \’s heirs 
denied this claim. Was the admin 


tor’s claim valid ? 
mt is the liability of part 
ners under the N. J. Law and how 
does it differ from the lability of 

tockholder of n corporation ¢ 

rt. \ made a promissory note 
pavable to the order of B at the 
first) National Bank of Trenton 
When due, the note was presented 
to the bank, which without any an 
rection of A, paid the note and 
charved it to the account of A. Tle 
claimed that such payment was 1] 
leval without his direction. Which 
al rivht 7 

12. After the death of a testator 
two wills were found. The will ot 
Inter date was declared void. What 
have you to say of the will of earl 
ier date? 

13. Ina suit in Chancery against 
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an executor, his account settled in 
the Orphans’ Court) was ques- 
tioned, Could this be done? 

14. A conveyed to 2B certain 
lands with building restrictions. DB 
in erceting a building upon said 
lands violated the — restrictions. 
After the building was near com 
pletion, A, who had daily observed 
the erection of the building, applied 
to the Court to restrain B from fur 
ther erection thereof. Should he 
succeed 2 

15. A person in the peaceable 
possession of land filed a bill to 
quiet title. ‘The defendant moved 
to dismiss the bill on the ground 
that at cid not show that the com- 
plainant had been in possession for 
Should he sueceed ? 

16. A testator after leaving a 
legacy to BB, who was the niece of 
A, left her re iduary estate to © 
I} predecea ed the testator. Does 
the leon \ become part of her resid- 


20 year 


ary estate? 

17. .\ magistrate was sued for is 
wing a warrant, causing the arrest 
and binding a man over to keep the 


peace. Upon the trial, the Judge 


charged the jury that a written 
complaint was not necessary. Was 
this correct ? 

iS. An owner of land abutting on 
a street employed a contractor to 
erect a house thereon. The con- 
tractor erected seatfold projecting 
over the sidewalk. 1 struck his 
head against the scatfolding, not 
having seen it, and was severely in 
jured. Could he maimtam a= suit 
avainst the owner of the land? 

ig. Ina suit for personal injuries 
the plaintiff claimed damages for 
his disability, meluding loss of earn 
ing capacity. lle clearly proved dis 
ability, but he failed to prove any 
definite) income he had received. 
Was he entitled to damages for loss 
of earning capacity ? 

20. In a trial of an indictment 


for manslaughter the trial Judge 
charged that if the jury beheved 
the evidence the defendant must be 
found guilty and that it was their 
duty to convict. Was this charge 
correct 2 

21. What is required to constitute 
a legal “common law” marriage 7 

22. A, Bb and ©, being all the 
directors of a corporation, having 
been defeated for re-clection, filed a 
bill in Chancery in the name of the 
uccessful 
candidates to have the election. set 
aside on the ground of fraudulent 
voting. ‘The defendants moved to 
dismiss Should the motion be 
eranted : 

23. In an action the plaintitf de- 
sired the production in open court 
of an original paper in the posses 
sion of In adversary. Hle served 
on the defendant a notice to pro- 
duce. Was this the proper prac 
tice 2 

eH A resident of New York be- 
ing plaintiff in an action at law in 
this Stete came to Jersey (ity {0 
testify. before a Supreme Court 
Commissioner on examination be- 
fore trial. On his return, and while 
in New Jersey, he was serves! 9 


corporation avast the 


the sheriff with a subprena ad re- 
spondendum ina Chancery suit. He 
moved to set aside the service, 
Should the motion be eranted - 

25. A had a claim against B for 
$5,000. Le assigned $2,500 of it to 
(. A, desiring to sue B, applied to 
C to jom with him as plant, 
which © refused to do (a) How 
could he proceed ¢ (lb) What 
would he have had to do prior {0 
EGi2! 

26. A caused an attachment un 
der the attachment act to b¢ Issued 
against the property of C. B. and 
1d came im as applying creditors. 
IX thereafter caused an attachment 
under the practice act for a tort 
to be issued against C, under which 











the sherit? seized the same property 
What ts the order of priority of the 
several clammants 

27) Mechanics’ hens were tiled 
against .\’s house as tollows 

By Bo ao matermlman, January 
lO, TQ2T, S500 


C. a laborer, for wages, January 
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shows an estate of SS8&.21o ‘AN 
counsel tee of 82.520 wats allowed 
Lindabury, Depue & baatks and 
full commissions to the executors. 


OBITUARY. 


Mr. Ronerr TP. Jonson, 
\] 1 Rober | | 


ot the practieme lewver of Su 


bootiny Od, dean 


ex county, died of heart disease 
his home, 
on Aue. Sth Phhowmeh suthernic tor 
about a vear he had been techire 
Wohe dav before and ld retired 


Vrinity street, Newton, 


VA ¢ 

early ato oureht \bout op ofecloelk oom 
the mornme In fe. Mrs. Marcel 
la Johnson, wa he 1} Foortel 
ery. Plastentne to his side she hea 

him say l cant ned thi ar 


vears ago. He reecived his early 
it 11 ‘I aul Vyevay \e rlemy, Pole 


town and at Wrveonmne State Sem 


r\ He was admitted to the Bar 
New York State 11] Mav. PSOs 
vo vears Inter he was granted In 


icense as an attorney in. New Jer 
the June Verm, 870). Th 
never became 2 counselor. During 
} vears of practice he had 
defended nine persons accused of 
urder and it had been his’ pride 
not one of the number had been 
need or elec trocuted., 
Mr. Johnson in r887 and r&8s 
erved as a member of the Susses 
County Board of Freeholders: wa 
ter a member of the Town Com 
ittee of Newton and served als: 
on the Sussex County Tax Board 
(on February 22 of this year M 
lohnson and his wife celebrate 


heir golden wedding anniversary 
Preside Mr Johnson he is sur 
ed } one danehter, Mr Wi 


lohn-son. of Morristown. 
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